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CPI NI ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge Patrick G Geraghty on
February 7, 1996.' The law judge affirmed the Administrator's
order suspending respondent’'s airline transport pilot
certificate, upon finding that respondent had violated 14 C F. R

91.13(a).? The |aw judge, however, reduced the Adnministrator's

A copy of the initial decision, an excerpt fromthe
transcript, is attached.

’Section 91.13(a) prohibits operating an aircraft in a
carel ess or reckless manner so as to endanger the life or
property of another. 6782
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proposed suspension from60 to 30 days.® W deny the appeal .

On Novenber 22, 1994, respondent was the pilot-in-conmand of
a Bell 206B helicopter on a Part 135 charter flight carrying four
geol ogi sts to observe active vol cano activity at Vol canoes
Nat i onal Park, Hawaii. At the tine, Brian Sword, an FAA Aviation
Safety Inspector, along wth other FAA enpl oyees, were conducting
surveillance regarding conpliance with FAA Speci al Federal
Avi ation Regul ation (SFAR) 171 (which concerns operations of
Hawaii air tour operators). M. Sword videotaped respondent's
flight. Although it was |ater determ ned that respondent's
operation was not subject to the SFAR, the Adm nistrator brought
the instant conplaint on the basis of M. Sword's observati ons,
and M. Sword was the Admnistrator's sole wtness.

M. Sword testified that respondent flew the helicopter
within the "dead man's curve," i.e., at conbinations of heights
and velocities that would not have permtted a safe landing in
the event of engine failure. See Exhibit A-5 height-velocity
diagram M. Sword described respondent's overflight area as
crusted, very uneven and jagged |ava, at a 10-12 degree upward
sl ope on which there was burning vegetation and escapi ng st eam
due to the volcanic activity. According to M. Sword, respondent
had flown at altitudes varying from 10 to 50 and 100 feet (Tr. at
21), performng a nunber of slow turns (40 knots or |ess, ground
speed) and stationary hovers. |d. at 20, 24-25. |n support of

his testinony, he sponsored the videotape he had taken. Exhibit

3The Adm nistrator has not appeal ed this reduction.



Respondent testified in his defense. He denied flying over
any nolten | ava, steam snoke or burning vegetation. He
testified that, with the exception of stationary hovers at 2-3
feet (Tr. at 92) where there was flat, snmooth |lava on which he
could safely land (id. at 95-96), he nmintained no | ess than 300
feet altitude. Tr. at 92 (300-500 feet). But see Tr. at 97
(operated at no less than 100 feet) and 109 (operated at no | ess
than 200 feet). He also testified that he nade no | ow speed
turns, and naintained no | ess than a 60-knot airspeed (except
when hoveri ng).

The | aw judge concluded that M. Sword's testinony was the
nmore "reliable and probative." Tr. at 140. He noted the
dr awbacks of the amateur videotape and, rather than relying on it
extensively, used it instead as support and confirmation of M.
Sword's oral testinony concerning the flight and the terrain.

On appeal, respondent contends that it was error for the |aw
judge to rely on M. Sword's testinony regarding the operation of
the helicopter and the terrain. He further contends that the
vi deot ape was not reliable evidence, citing "deceptive effects of
phot ography such as proportion, space and altitude differentials,
angels [sic] and light, and the conpression and expansi on val ues
of zoomlens." Appeal at 10. Respondent al so argues, as a
matter of |aw, that because there was no violation of substantive
altitude restrictions in 14 CF. R 91.119, or of the helicopter

or conpany flight manuals, there is no specific standard on which
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to base a sanction. He further clains that the 30-day suspension
is too severe, noting that his livelihood woul d be severely
affected by the | aw judge's order. Respondent concl udes by
arguing that the law judge's order affects all helicopter
operations in Hawaii, inposing a new, inproperly |ow

i nvestigatory and evidentiary standard.

We find no nerit to respondent's argunents. Wile the
videotape is, admttedly, not of the finest quality, respondent's
attenpts to discredit it are unconvincing. The |aw judge
specifically acknow edged its flaws. 1In any case, the quality of
the tape is nore than adequate to denonstrate the overal
condition of the terrain for sonmeone who has not been to the
area.® Respondent's other attacks on M. Sword's testinony
devolve to a challenge to his credibility, but respondent has not
made the show ng necessary for us to overturn the |aw judge's

finding in this regard. See Admnistrator v. Smth, 5 NTSB 1560,

1563 (1987), and cases cited there (resolution of credibility
i ssues, unless nmade in an arbitrary or capricious manner, is
within the exclusive province of the law judge). The |aw judge's

conclusions regarding the quality and credibility of the evidence

‘Respondent's argunment that M. Sword's description of the
area should not be credited because he did not wal k exactly in
the flight path is the | east convincing of these clainms. M.
Sword could not do so: the park was closed to pedestrian traffic,
and it was closed due to the danger fromthe active vol cano.

Even respondent testified to purposely hovering over "skylights,"
areas where nolten | ava noving just underground was clearly
visible fromthe surface. The videotape confirms M. Sword's
testinony that the area was characterized by jagged, crusty |ava,
sl oping upward to a ridge, with occasional burning vegetation and
escapi ng steam



5

are supported in his decision and the record and are reasonabl e.

Respondent's chal l enges to the section 91.13 carel essness
regul ation are equal ly unpersuasive. W have on prior occasions
consi dered vagueness argunents in this context and have rejected
them The primary question for us is one of notice: would a
reasonabl e pil ot understand that respondent's actions could be
found to be careless? There is no question in our mnds that the
answer is yes. Despite respondent's attenpts to underline the
fact that operations in the dead man's curve are not prohibited,
t hese operations are to be avoided. The |aw judge found that
respondent operated the helicopter within the curve's paraneters.
There is no basis in the record to conclude that respondent did
so for reasons that should mtigate the sanction, nor does he so
ar gue.

The | aw judge's conclusion creates no new standard. See,

e.g., Admnistrator v. Frost, NTSB Order No. EA-3856 (1993);

Adm nistrator v. Harrington, NTSB Order No. EA-3767 (1993). And,

the fact that the Admnistrator did not charge respondent with a
viol ation of section 91.119 is not grounds for respondent's
conclusion that he did not, in fact, violate that regul ation, nor
is it grounds for a conclusion that the carel essness charge
shoul d not independently be leveled.® Finally, the inpact on
respondent personally of a 30-day suspension of his certificate

is not grounds to mtigate the sanction. Adm nistrator v.

®Section 912.119(d) requires helicopters to operate at
altitudes that will not create hazards for persons or property on
t he surface.
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NTSB EA-2834 (1988) at p. 11, and cases cited there.

ACCCORDI N&Y, |IT IS ORDERED THAT:

1
2.

Respondent' s appeal is denied; and

The 30-day suspension of respondent's pilot certificate

shall begin 30 days fromthe service of this order.®

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,
and BLACK, Menbers of the Board, concurred in the above opinion
and order.

®For

pur poses of this order, respondent must physically

surrender his certificate to an appropriate representative of the

Feder a

Avi ation Adm nistration pursuant to 14 CF. R 61.19(f).



